


(c) depar~ment of natural resozirces and conservation (section 75-1-324(10), MCA 
(emphasis added)). 

Add togder  the italicized verbiage above and the EQC is required to peljonn the 
&~inistrative rule rmhfinct iom of an intcsrian committee for the dffpurtnzent of environmental 
quality, the department of fish, wwild4ge, and parks, and the &pamwnt of pratural resources and 
conservation. In oder to d & ~ d n e  whether the EQC has the authority to review a m m t i v e  
mks under the Montana Admani~mtive Procedure Act (MAPA) of administratively aaached 
entities to departments, the following questions must be andyzed md m~wered: 

1. What constituks the administrative rule review under MAPA? 
2. I .  the EQC considered an administrative rules committee under W A ?  
3. If the EQC is considered an administrative rules committee under MAPA, what is 

the scope of the EQC's review? 

I will analyze each af these questions below. 

1. What com&itutes the a w n b b t i v e  d e  review under MAPA? 

MAPA provides for the legislative review of rules pursuant to sections 2-4-402 through 2-4-412, 
MCA. W A  requires that the administrative rules committees review "dl proposed rules filed 
with the secretary of state" (section 2-4-402(1), MCA). Administrative rule review means that 
the appropriate adminiatnative rule review committee may: 

+ request and obtain an agency's rulemaking records for the purpose of reviewing 
compliance with section 2-4-305, MCA (section 2-4-402(2)(a), MCA) 

4 p p w e  written recommendations for the adoption, amandment, or rejection of a 
rule and submit those recommendations to the department propo4ng the rule and 
submit oral or written testimony at a rulemaking hearing (section 2-4-$02(2)(b), 
MGA) 

+ require that a rulemdcing hewing be held in accordm.ce with the provigons of 
sections 2-4-302 through 2-4-305, MCA (ectim 2-4-402(2)(c), MCA) 

4 institute, intervene in, or othwwise participate in proceedings involving Title 2, 
chapter 4, MCA, in the state and federal courts and administrative agencies 
(section 24402(2)(d), MCA) 

+ review the incidence and conduct of administrative proceedings under Title 2, 
chapter 4, MCA (section 2-4402(2)(e), MCA) 

+ initiate a poll of the Iegislature by mail to determine whether a proposed rule is 
consistent with the intent of the legislature (section 2-4-403, MCA) 



+ requmf a stlatement of economic impact of the adoption, amendment, or repeal of 
a rule (section 2-4405, MCA) 

+ .obj~ct to dl or some portion of a proposed or adopted rule becaum the comttee 
cmiders it not to have bean proposed or adopted in substmtial comp:limce with 
sections 2-4-302,24303, and 24-305, MCA (section 2-4-406, MCA) 

2. Is the EQC comsidere;d an a d m h b t i v e  r u b  c d t b e  under MAPA? 

Although it is a circuitous and winding path, the answer to this question is "yes". An 
administrative rules comittee under MAPA is defined as the appropriate committee assigned 
subject matter juridiction in Title 5, chapter 5, part 2 (wction 2-4-102(1), MCA). The 
"appropriate" committees assigned subject matter jurisdiction in Title 5, chapter 5, pmt 2, are 
interim committees. Interim committees are specifically defined in section 5-5-202, MCA, as 
follows: 

5-5-202. ht6dZtl wmmWees. (1) During an interim when the legislature is not in 
session, the comit tms listed in subsection (2) are the interim cornmi$lees of the 
lqislatue. They are empowered to sit as committees and may act in their respective areas 
of responsibility. 'I"hefu?wtions ofthe legislative council, legislative audt conamittee, 
iegislt-uive finance cmmzittee, envirmemtal qriality council, and state-tribal relations 
comittee are provided for in the statutes governing those cornmittees. 
(2) The following nre the interim committees of the legislature: 
(a) economic affairs committee; 
(b) education and local government committee; 
(c) children, families, health, and human services committee; 
(d) law and jwtice committee; 
(e) revenue and transportation comittee; and 
(f) state adIslinistr8tion and veterans' affairs committee. 
(3) An interim committee or the environmental quality council may refer an issue to 
another cor~lrnitree that the referting comittee detemi~es to be more appropriate for 
the consideration of the issue. Upon the acceptance of the referred issue, the accepting 
committee shall consider the issue M if the issue were originally within its jurisdiction. If 
the committee that is referred an issue declines to accept the issue, the original committee 
retains jurisdiction. 
(4) If there is a dispute between committees as to which committee has proper 
jurisdiction over a subject, the legislative council shall determine the most appropriate 
committee and assign the subject to that committee (emphasis added). 

Although there are two references to the EQC in section 5-5-202, MCA, the EQC is not defined 
as an interim committee. Further, the EQC is not specifically assigned subject matter jurisdiction 



in Title 5, chapter 5, part 2, which is a prerequisite for being defined as an administrative rules 
committee pursuant to W A  (section 24102(1), MCA). As I have noted previously, the EQC 
is a statutory in4erim council of the Legislature, not an interim committee. 

However, section 5-5-202(1), MCA, specifically cross-references the EQC's statutory functions. 
Thoge 8tatom-y functions punsuant to seetion 75-1-324, MCA, include the pwfmhznce of the 
administrative rula review functions of an interim c o d t t w  in the FQC's departmental subjsct 
matter jurisdiction. The EQC is statutorily required to conduct adminimfive rule r e v h  
pursuant to MAPA as if the EQC was an "interim commiteee" (section 75-1-324(10), MCA). 
W e n  several statats apply to a situation, the statutes should be construed, if possible, in a 
manner that will give effect to each of them. See Schut~lan v. Bestronz, 214 M 410,693 B2d 536, 
42 St. Rep. 54 (1985). In addition, the Montana Supreme Court has repeatdly h ~ l d  that it is a 
well-settled principle of statutory construction that the specific statute, such as the EQC's detailed 
authority under section 75-1 -324( lo), will control the general statute. See State ex rel. Marletwe 
v. District Court, 181 M 59,592 P2d 153 (1979), and Kadillak v. The Anaconda Co., 184 M 127, 
602 P2d 147 (1979). 

If it smells like a fish, feels like a fish, looks like a fish, and tastes like a fish . . . it's a fish! The 
EQC is, by specifilc statutory reference, to function as an interim committee for administrative 
rule review purposes. By definition, if the EQC is required to act as m interim committee it is 
consictgxed to be an administrative rules committee pursuant to MAPA. 

3. If the EQC ha eomidercd am admiaaistrative r u b  committee under MAPA, what is 
the mpe af the EQc's revim? 

This question gets at the crux of the issue--does the EQC's administrative rule review function 
extend beyond just departments to administratively attached entities? The EQC is required under 
section 75-1-324(10) toperJbm the administrative mle review, draft legislation review, program 
evaluation, and monitorjngfiznctions of an interint committee for the: 

(a) depr tmnt  of environmental qldality; 
(b) departsltent offish, wildJ#g, and parks; and 
(c) department of natural resources cend conservation (emphasis added). 

Section 75-1-324(10), MCA, only refers to "department". Unlike the six interim committees, 
there is no statutory reference in section 75-1-324(10), MCA, attached to the t e r n  department or 
agency that says "and the entities attached to agencies for administrative purposes." See sections 
5-5-223,s-5-224,s-5-225,5-5-226,s-5-227, and 5-5-528, MCA. The Montana Supreme Court, 
at least initially in its analysis, presumes that the Legislature knew what it was doing when it 
wrote the law. See State ex rel. Palmer v. Hart, 201 M 526,655 P2d 965,39 St. Rep. 2277 
(1982). Although inconsistent in its application, the Montana Supreme Court has also held that in 
construing a statute, courts cannot insert what has been omitted. See State ex rel. Palmer v. Hart, 



201 M 526,655 P2d 965,39 St. Rep. 2277 (1982), and S M m d  v. Gallatin Laundry Co., Zrac., 
171 M 217,557 P2d 278 (1976). 

So is ths omislion of "other entities att'achcd . . ." in the EQC's statutary duties provisions a fatal 
flaw? In my opinion, no. As I have previously noted, the Montana Supreme Court has held that 
when several s apply to a situation, the st~tutes should be construed, if pmsible, in a 
manner that will give sH;ect to each of them. See Schum~an, supra. The 1Q.C has Gaen mtablished 
as m aclmicadministrative rules cmmittee under MAFA. An administrative rubs c d W  is 
mqui~ed to review "all proposed rules filed with the sw~.etaq of state" (section 2-4402(1), 
MCA) (emphasis added). Under MAPA, an awmy submits a proposed rule to the mmetary'of 
state. An "agency" under MAPA meas any board, bureau, commission, department, authority, 
or officer of the state or h a 1  government authorized by law to make rules, determine contested 
c a w ,  or enter into contracts (sections 24-102(2) and 2-3-102(1), MCA). Put it d l  together, and 
the EQC hag the statutory authority under sections 24-402 through 24412, MCA, to mview 
administrative d e s  adopted by a board, commission, or ather entity administratively attached to 
the Departments of Environmental Quality, Natural Resources and Conservation, and Fish, 
Wildlife, and Parks. 

Although I have concluded that the EQC has the administrative rule review authority for attached 
entities, I would recommend that the EQC introduce legislation for the 2003 Legislature that 
clarifies this issue. 



TESTIMONY for LC 051 1 - 
EQC OVERSIGHT AU'THORITY FOR ENTITIES ATTACHED TO AGENCIES 

The Environmental Quality Council is a statutory committee established by law..[MEPA 

Part 31. 

The duties and responsibilities of the EQC are set forth in 75-1-324. [in the bill] 

The EQC is charged with the oversight responsibilities of an interim committee for the 

Dept. of Environmental Quality; 

Dept. of Fish, Wildlife, and Parks; and 

Dept. of Natural Resources and Conservation. 

The legislature reorganized the legislative branch in 1999 by enacting SB 1 1 which, 

among other things, established 6 interim committees. The bill assigned agency 

oversight responsibilities to each committee and to the EQC. 

[SIDE NOTE --- the 6 interim committees are (as renamed in 2001 via SB 10) 

(1) economic affairs; (2) education and local government; (3) children, families, heath, and human 

services; (4) law and justice; (5) revenue and transportation; and (6) state administration and veterans' 

affairs. 

Statutory committees include- the legislative council, the legislative audit committee, the legislative 

finance committee, and the EQC.] 

SB 11 provided each of the 6 interim committees oversight authority (administrative rule 

review, program evaluation, and monitoring functions) for specific state agencies AND 

?E 

PURPOSES. ( See 5-5-223,5-5-224, 5-5-225, 5-5-226, 5-5-227, and 5-5-228, MCA) 

example: 5-5-227. Revenue and transportation interim committee. The 

revenue and transportation interim committee has administrative rule review, draft 

legislation review, program evaluation, and monitoring functions for the department of 

revenue and the department of transportation and the entities attached to the 

departments for s~dministratlve purposes. 

However, no similar language exists for EQC oversight responsibilities. 








